Good News Qut of
Florida for Lessors

By Charles H. Lichtman

Decisions  rendered by different
courts in Florida provide good news
for equipment lessors doing business
in this slate. One case suppors 2
lessor's early termination charges chal-
lenged in a class action, and another
supports the structure of a compuier
equipment lease as not being subject
o documentary stamp taxes.

CIASS ACTION —-
CONSUMER LEASING ACT

In Higginbotham et al. v. Ford
Motor Credit Company, 18 Fla W,
Weekly Fed. D 19, the 118, Bistrict
Court for the Middie District of
Florida, in late Aug. 2004, ruled in
favor of the Ford Motor Credit
Company in a suit brougii by the
lessee of a car (and putative class
action piaintiff) who alieged that the
early termination provisions of the
lessee’s automobile finance lease
witly the defendant viclated the terms
of the Consumer Leasing Act ("CLA",
15 LL8.C §166700.

In Higginbotham, the plainsiff
eatered into a 3G-month lease that
she terminated about half way
through the term, and at which tme
she was behind in her lease pay-
ments, The lease calculations provid-
ed a residual value of $8,738: Ford
sold the car for $11,008; and Ford
then sought o recover $6,381 from
the plaintff. She refused to pay the
amount in dispuie and filed the class
action Lthereafter. The malter came
betore the court upon summary judg-
nenl motion,

The essence of the plaintiff's claim
wis that the early termination provi-
sions of the lease violated the CLA
hecause the lease entered into with
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Ford improperly shifted the burden
that the residual value of the vehicle
was inflated to the lessee, and that
the residual value was not the best
available estinyate of the car’s value
at the end of the lease term. The
plaintiff further alleged that when
she lerminated her lease with Ford
early, that its [ailure 1o discount the
residual value of the vehicle to pres-
ent value, was unreasonable under
the CLA.

The court’s analysis
Jocused on regulation
M, which specificaily
permits early termination
charges based on the
difference 1o vesidual
and realized values in

closed end leases.

iy its ruding, the district coust detes-
mined  that  Higginbotham  was
squarely on point with a prior ruling
cut of the Eleventh Circuit, Baez v
Bank One Leasing Comp., 3418 F.3d 972
(11th Cir. 2004), which granted sum-
mary judgment 10 a lessor under facts
virtually indistinguishable from those
in the instant action. Although the
Eleventh Circuit encompasses the
Florida district courts, Baez was sub-
ject to Georgla state krw ¢laims, com-
pared with Higginbotham, which was
subject to Florida state few claims.

rart of the essence of both tawsuits
was lhe plaintffs contention, uiti-
mately rejected as presented, that the
CLA requires alt early termination
charges to be specified in the lease.
15 LS.C §1667h(D).  Additionaily,
plintitls allege that the charges must
e reasonable in light of the antici-
pated or actual banm caused by the
early termination, the difficullies of
proof of loss, and (he inconvenicace
of non-feasihility of otherwise obtain-
ing an adeguale remedy. in both
cases the plaintiff contended that the
early lermination formula violated the

CLA because it makes an eady termi-
naling lessee responsible for covering
any shonfa#l in the vehicle’s actual
realized value as against the project-
ed end of lease residual value,

The court's analysis focused on
regulation M, which specifically per-
mits early termination charges based
on the difference 1o residual and
realized values in closed end leases.
The count concluded that because
the plainiff terminated so early in his
lease in the Bank One case, and
because aulomobile depreciation is
not actually Enear, but is treated as
such by the terms of the tease, an
early fermination provision based on
the difference in realized and resid-
ual value was reasonable. The court
noted that the early termination
charge in Bank One’s lease was
designed to recapture the deprecia-
tion tost at the beginning of the lease
via the lower depreciation payments,
It did this by adding the rest of the
equal depreciation payments 10 the
residual value of the vehicle. The
court added that this also made the
plaintiff responsible for the differ-
ence in the realized and residual
value of the vehicle, and responsible
for the depreciation he consumed
without payment during the first pot-
tion: of the lease, where the plaintiff
had possession of the vehicle. In
Beank Owne, and which the court
appled in Higginbotham, the court
also considered whether a lessor was
required to discount the residual
value of the vehicle 1o present value,
when dewermining early kermination
charges. [t was concluded that no
such discounting was required. The
court said that the residual amount of
the vehicle was part of the cost the
plaintiff financed with his  lease,
much like principal on a loan. The
plaintitf paid “rent charges,” which
were deemed equivalent [0 interest
payments, based upon the adjusted
capitalized cost of the vehicle, which

comtinted on page 6

.. - The publisher. of this cewsietine s bot engaged b

- vesdering lzga), accounting, fmancial, investment
advisory ot ather professional services, and this paddh. .

- talivtl i 501 eant to comslitele iegal, acconntlny, -
. fingecial, imvestment advisory or siher peafessionsd
advice. 1 leqal, Gngntial, investmest aivivory o dther
- profussionat sssislence is Tequired, thé servicer of s
- wonpirten! professinal perses should be sought,

Mapchs e

LN Equipment Ledsing Newsletior € wowy Sinonline comodmveaninbmes

F3



Florida

continued from page 3

inchuded its residual value, The count
added that like principal on a loan,
the plaintiff was not entitled to a dis-
countt ¢f this amount when he ended
his fease with the lender carly.

Critically, the court noted that the
plaintiff’s argguments were based ona
fundamental misunderstanding  of
what the early lermination charge
was designed o accomplish. The
leasing company was not being paid
for the residual amount of the vehi-
cle, but mther being paid for the loss
of the vehicle in excess of the depre-
ciation payments made by the con-
sumer, prior 1o early lermination.
“The totad of the remaining depreciu-
lion payments must be added to the
residual value to determine ihe lotal
potential depreciation remaining.
From this figure, the realized value is
subiracted to gel in 1be proximdtion
of the actual depreciation during the
consumer’s use of the webicle jor
which he bas not paid. Thus, the
resulting fipire closely corresponeds 10
the actual damages suffered by the
Lessor due 1o early termination.”

The plaintiff’s final claim under the
CLA alieged that the residual vaiue
was pot the “best available estimate”
of the vehicle’s value at lease end. In
examining the CLA, however, the
court said that the plantiff was
unable to point W any requircment
in that Act that required the residual
vatue, in fact, be the best available
estimate. Thus, the court found thal
since the fee was not unreasonable,
all claims must fail.

This case makes clear that when
presented with cogent arguments in
plain Engtish form, counts are capable
of analyzing the economic data that
support the basis for a lease transac-
tion, More important, the courl did
nat find a way to benefit a consumer
merely for the sake of it, and w hunt
the equipment lease industey, There
is no reason why this case, though
dealing with automohile residual val-
ies, would not be applicable to any
other case where the parties are lii-
gting the issue of eardy lermination
provisions in leases.

CoMrUTER EQUIPMENT
Leasg Is NoT SUBJECT TO

DOCUMENTARY STAMP TAXES

in Forida Department of Revente v,
Winn Dixie Stores, Inc., 29 Fla L\Weekly
. 2360, the Tlorda Department of
Revenue ("DOR”) appealed a trial count
suling granting summary  judgment
when it concluded that a lease for com-
puler equipment was oot subject to
documentary stamp axes pursuant (o
Fla.Star. §201.08. In this case, the DOR
sought an interpretation pursuant 10 its
administrative  rules  interpreting  the
stute that taxes were appropriately
assessed on the subject lease because it
constituted an “unconditional obligation
to pay money.” The count disagreed.

Transactionadly, a few years before
the subject awsuit was filed, comput-
er leasing company in Michigan, a les-
sor, and Winn Dikie stores, entered
into a Master lease for computer
equipment. The Master Lease did not
describe the specific equipment or
any rental amounts. instead, as most
Master Leases provide, il contemplat-
ed that equipment would be feased
from time W time and described in
schedules which would be part of the
lease. The lease document was a rela-
tively standard Master Lease contain-
ing al pamgraph one, the general
normal  langoage that the lessee
agrees 10 lease the equipment from
the fessor as described in each sched-
ule. Paragraph three of the Master
Lease conlained a provision that upon
acceptance of a pagiculur fease item,
the lessee would execute a Certiticate
of Acceplance in which the lessee
“unconditionally” accepted each item.
{n bokd pring, the Masier Lease also
contained the standard disclaimer of
damage, Hability and warranty provi-
sion typically found in every equip-
ment  lease.  Fimally, the lcase
described itself as being a net lease
and that the rights of the lessor or ils
assignee in the rent “are absolute and
unconditionzl and nat subject to any
abatement, reducton, setoff ... " com-
prsing typical language of a “hell or
high water” chuse. Fuaher, the lessee
assumed the risk of loss on the equip-
ment adong with the obligation o
mainiain and repair it. Conversely, the
lessor's only obligations were o fur-

aish the equipment and not 1o inter-
fere with the lessee’s right of quiet
enjoymenl.

Ag occurs in all Master Leases, and as
contemplated by this one, various ilems
of computer equipsment were leased
through the procedures described in
the Master Lease. Four years after the
fact, the DOR challenged documentary
lax assessments made by it

The courl stagted Hs analysis of the
statute by pointing owl that §201.08
provides that documentary stamp tax
simll be opposed on “promissory
noles, non-negotiable notes, wrilten
obligations 1o pay money” (emphasis
in original) and other articulated
tems. The court did not hesiate to
find that decisional interpretation
and the OR's own sules have rec-
ognized that the phrase “writlen obli-
gations o pay money” only applies
ty those types of written obiigations
that are similar to notes, wherein the
obiigation to pay money is ancondi-
ttonal. Womelco Enferprises Inc. v.
Frank, 382 50.2d 832 (Fla. 4th DC
1980%; State Department of Revenue
v, Peterson Owtdoor Advertising Co.,
200 50.2d 120 (Fla st DCA 1974).

The court noted that in this case,
although the Master Lease shifts afl
responsibility for the condition, suit-
ability and performance of the equip-
ment 1o the lessee, two significant
conditions to paymenl are manifest.
First, the lessor has the obligation to
furnish the cguipment at the outset.
Second, and no less significant, even
after acceplance of the equipment,
the lessor must permit the continued,
guiet enjoyment of lessor's eguip-
ment throughout the fease term. The
nonperformance of either condition
would elieve the lessee of its obliga-
tion to pay. The court then conclud-
ed thal the [ease agreement was
unlike 2 promissory note where the
consideration for paymem has been
tully provided and the payment is
ruly unconditional, see DeVore v. Lee,
30 502d 924 (Fla. 1947), where (rent
is not an unconditional obligation
uniil il accrues through enjoyment of
the property; and that the lease was
not subject 1o documentary tax).
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