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The Racketeer Influenced and Corrupt Organizations
Act (RICO)! has been called one of “the most misused
statutes in the federal corpus of law.”? The federal
criminal RICO statute, passed in 1970, was followed
seven years later with its Florida counterpart.® In 1986,
the civil RICO provisions followed, permitting any
private citizen to institute a RICO action and access the
bounty of treble damages.® Entranced by the remote
prospect of treble damages, civil litigants continue to
employ ist as an “unusually potent weapon — the litigation equivalent of a thermonuclear
device.”

Often, civil plaintiffs in RICO cases will allege causes of action under both the Florida and
federal RICO statutes with little thought as to the distinction between the two. Indeed,
these plaintiffs can be forgiven for that oversight, as courts in Florida have routinely
suggested that there is no meaningful difference between the two statutes, and any legal
analysis of federal RICO will necessarily apply to Florida RICO.® There are, however,
important differences between federal and Florida civil RICO — differences that any plaintiff
or defendant in a civil RICO case must be apprised of before navigating the treacherous
minefield that is RICO litigation.

The four distinctions that will be addressed in this article concern: 1) the statute of
limitations; 2) the applicable standard of proof; 3) the person/enterprise distinctness
requirement; and 4) the application of the operation or management test to the respective
statutes.

The Statute of Limitations

Perhaps the most significant difference between Florida and federal RICO is the limitations
period and the possibility that the date the limitations period begins to run differs depending
on the version of the RICO statute under which one is pursuing relief.

The federal RICO statute does not contain a statute of limitations provision. The only time
limitation of any sort referenced in the federal RICO statute is in §1961(5), which states
that to constitute a “pattern of racketeering activity,” two predicate acts must occur within
10 years.” Interpreting the federal statute, the Sixth Circuit Court of Appeals applied the
state limitations period most similar to the predicate offenses alleged,® while the Seventh



and Ninth circuits chose uniform statutes of limitations based on a comparable state statute
of limitations.® This ambiguity culminated in the U.S. Supreme Court case of Agency Holding
Corp. v. Malley-Duff & Associates, et al., 483 U.S. 143 (1987), which noted that “[f]ederal
courts have not adopted a consistent approach to the problem of selecting the most
appropriate statute of limitations for civil RICO claims.” In an effort, however, to “avoid
intolerable uncertainty and time-consuming litigation,” the U.S. Supreme Court determined
that the statute most analogous to RICO, The Clayton Act, contains a four-year limitations
period and that this same limitations period ought to be applied to RICO actions.!® More
recently, the Supreme Court determined that the statute of limitations on a federal RICO
claim begins to run “four years from the date the plaintiff knew it was injured.”*!

The Florida RICO statute explicitly contains a “limitation of actions” section, providing that
“a civil action or proceeding under this chapter may be commenced at any time within [five]
years after the conduct in violation of a provision of this act terminates or the cause of
action accrues.”*?

Thus, we are faced with two significant differences between the Florida and federal statutes:
1) The federal RICO statute contains a four-year limitations period, while the Florida statute
contains a five-year limitations period; and 2) the federal statute begins to run from the
date of discovery of the injury, whereas the Florida statute begins to run “when the conduct
terminates or the cause of action accrues.”

At least one litigant has suggested that the delayed discovery doctrine applicable to the
federal statute does not apply to the Florida statute, and instead a cause of action under
Florida RICO begins to run at the time of commission of the last predicate act.'® This
interpretation is consistent with F.S. §95.031(1), which states that a “cause of action
accrues when the last element constituting the cause of action occurs.”** The Florida
Supreme Court, in Davis v. Monahan, 832 So. 2d 708 (Fla. 2002), provides some support
for this position as well, noting that other than cases of fraud, products liability, professional
and medical malpractice, and intentional torts based on abuse, “there is no other statutory
basis for the delayed discovery rule.”*® No Florida court has directly addressed whether the
delayed discovery doctrine applies to the accrual date of Florida RICO, although one pre-
Davis court did apply the injury discovery rule to a cause of action under Florida RICO.!®
Certainly, if a plaintiff sues under Florida RICO and federal RICO, and is relying on delayed-
discovery for its federal claim, a defendant should explore the application of F.S. §95.031(1)
to argue that the delayed-discovery doctrine does not apply to Florida RICO claims.

The Standard of Proof

Another potentially case-changing distinction between the Florida and federal civil RICO
statutes is the standard of proof applicable to each. The federal RICO statute’s standard of
proof is the “preponderance of the evidence” standard.!’” The Florida RICO statute requires a
plaintiff to prove his or her case “by clear and convincing evidence.”*®

The function of a standard of proof is to “instruct the factfinder concerning the degree of
confidence our society thinks he should have in the correctness of factual conclusions for a
particular type of adjudication.”*® The standard of proof in a given case “serves to allocate
the risk of error between the litigants and to indicate the relative importance attached to
the ultimate decision.”?® The three basic standards of proof — beyond a reasonable doubt,
clear and convincing evidence, and preponderance of the evidence — correlate the interest
of society in “getting it right,” with the severity of the consequences. The “beyond a
reasonable doubt” standard, the most stringent standard of proof typically reserved for
criminal cases, “bespeaks the ‘weight and gravity’ of the private interest affected . . .



society’s interest in avoiding erroneous convictions, and a judgment that those interests
together require that ‘society impos[e] almost the entire risk of error upon itself.””?! This
standard of proof is “designed to exclude as nearly as possible the likelihood of an
erroneous judgment.”?2

As the 11th Circuit Court of Appeals’ pattern jury instructions note, ™Proof beyond a
reasonable doubt’ is proof so convincing that you would be willing to rely and act on it
without hesitation in the most important of your own affairs.”?*> The “clear and convincing”
standard is the intermediate standard, “"when the individual interests at stake in a state
proceeding are both ‘particularly important’ and *‘more substantial than mere loss of
money."”"?* According to the 11th Circuit Court of Appeals’ Pattern Jury Instructions, it is
“evidence that leaves you with a firm conviction that the claim is true.”?® The lowest of the
standards of proof, preponderance of the evidence, “indicates both society’s ‘minimal
concern with the outcome,” and a conclusion that the litigants should ‘share the risk of error
in roughly equal fashion.””?® The pattern jury instructions suggests that a “preponderance of
the evidence simply means an amount of evidence that is enough to persuade you that the
[pllaintiff’s claim is more likely true than not true.”?’

In light of what a multitude of courts have labeled the “stigma” of RICO litigation,?® it is
surprising that federal courts have applied the “preponderance of the evidence” standard —
even to those RICO claims sounding in fraud,?® which carries the additional risk of a
defendant being labeled not only a racketeer, but a fraudster as well. Regardless,
defendants should recognize this important distinction, particularly in light of the provision
in F.S. §772.04(1) that a defendant is entitled to recover reasonable attorneys’ fees and
court costs upon a finding that the plaintiff “raised a claim which was without substantial
fact or legal support.”

The Operation or Management Test

Another potentially critical distinction is whether the “operation or management” test (and
the defense of the absence of the defendant’s “operation or management”) applies to both
Florida RICO and federal RICO. The “operation or management test,” coined by the
Supreme Court in Reves, attempted to clarify what the terms “to participate” and “to
conduct” mean under §1962(c).®! In Reves, the court explained the extent to which an
outside accounting firm could be liable under §1962(c) for its activities relating to an
inflated valuation of a gasohol plant on the financial statements of a farm cooperative. The
court determined that the accounting firm could not be held liable because the defendant
did not participate in the “operation or management of the enterprise itself.”*? Reves
concluded that the word “participate” requires that a defendant have some part in directing
the affairs of the enterprise. In other words, §1962(c) applies not to “any person” but “to
any person associated with an enterprise who participates in the operation or management
of the enterprise.”® The U.S. Court of Appeals for the Seventh Circuit attempted to
delineate the level and type of activity that could lead to conspiracy liability under RICO and
further clarify the Reves operation or management test in Brouwer v. Raffensperger Hughes
& Co., 199 F.3d 961 (7th Cir. 2000).3* In Brouwer, the court held that “one must knowingly
agree to perform services of a kind that facilitate the activities of those who are operating
the enterprise in an illegal manner. It is an agreement not to operate or manage the
enterprise, but personally to facilitate the activities of those who do.”** In other words,
subsection (c) only applies to those who participate in the conduct of the enterprise through
a pattern of racketeering activity.

In formulating the operation or management test, the Supreme Court undertook a fairly
rigorous analysis of the text of §1962(c). The court noted that, in pertinent part, §1962(c)



made it illegal for anyone “employed by or associated with any enterprise ... to conduct or
participate, directly or indirectly, in the conduct of such enterprise’s affairs through a
pattern of racketeering activity.”?® The first iteration of the word “conduct” is as a verb; the
second is as a noun. In embracing the “operation or management” test, the Reves court
suggests that the repetition of the word “conduct” is important for two reasons — first,
“unless one reads [the second use of the word] ‘conduct’ to include an element of direction
when used as a noun in this phrase, the word becomes superfluous. Congress could have
easily written ‘participate, directly or indirectly, in the conduct of [an] enterprise’s affairs,’
but it chose to repeat the word ‘conduct.””®” Second, the repetition of the word “conduct”
narrows the application of the federal RICO statute because stating that it is unlawful to
“participate in the conduct of such enterprise’s affairs” must have a narrower meaning than
simply stating it is unlawful ““to participate in affairs’ or Congress’ repetition of the word
‘conduct’ would serve no purpose.”3®

Unlike the federal statute, the Florida RICO statute only contains the word “conduct” once:
“It is unlawful for any person . . . [e]mployed by, or associated with, any enterprise to
conduct or participate, directly or indirectly, in such enterprise through a pattern of criminal
activity or the collection of an unlawful debt.”*° This calls into question whether the Reves
rationale even applies. Indeed, in analyzing language strikingly similar to the Florida
statute, the Indiana Supreme Court has held that the operation or management test does
not apply under Indiana law because of the absence of the second use of the word
“conduct.”*® Specifically, the Indiana Court found that “the scope of liability under the
Indiana Act is broader than under the Federal Act,” because (like the Florida statute) “by
not using ‘conduct’ as a noun, the Legislature wrote the Indiana Act to mean what the
Reves court said Congress could have written but didn’t: a statute that extends liability
beyond just those who conduct the racketeering enterprise’s affairs to reach those who
assist the enterprise below the managerial or supervisory level.”*!

Both the Georgia Court of Appeals and the Ohio Court of Appeals have taken similar
approaches to that taken by the Indiana Supreme Court,*? although a district court in
Colorado has affirmed the application of the operation or management test to the Colorado
RICO statute.*?

At least one court in the Southern District of Florida has suggested that the operation or
management test applies in equal force to both Florida and federal RICO. “Florida’s RICO
statute uses the same language [as the federal statute] to indicate the level of involvement
necessary for RICO liability. 18 U.S.C. §1962(c), F.S.A. §772.103(3). There appears to be
no reason to believe that the operation or management test of Reves would not apply to
Florida’s RICO statute.”* Nonetheless, the issue is far from well established, and if relevant,
the inapplicability of the operation and management test to Florida RICO is certainly an
argument worth raising.

RICO Person and Enterprise

Federal courts have long rejected the conflation of a RICO person and the alleged enterprise
that is a necessary component to any RICO litigation.*® In Bennett v. U.S. Trust Co. of New
York, 770 F.2d 308 (2d Cir. 1985), the Second Circuit held that “under section 1962(c) a
corporate entity may not be simultaneously the ‘enterprise’ and the ‘person’ who conducts
the affairs of the enterprise through a pattern of racketeering activity.”*® In reaching its
decision, the Second Circuit followed the clear majority of circuit courts that had addressed
the issue.*’ In Bennett, though the defendant U.S. Trust had been explicitly identified in the
complaint as the RICO “enterprise,” it had not been identified as a §1962(c) “person.”
However, the Second Circuit reasoned that “because U.S. Trust is named as the defendant,



we interpret the complaint to name U.S. Trust as the §1962(c) ‘person.””*® Consequently,
since U.S. Trust was interpreted to be both the “person” and the “enterprise” under
§1962(c), the court dismissed the complaint.*®

Contrary to federal law, the Florida courts initially held that an individual associated with an
enterprise composed of only himself or herself could satisfy the requirements of Florida
RICO.%° In State v. Bowen, 413 So. 2d 798 (Fla. 1st DCA 1982), the defendant was the sole
proprietor of a mini-storage warehouse in which he bought and sold gold and silver. In his
defense of RICO allegations, the defendant argued that since he was acting as an individual,
he could not be considered an enterprise for purposes of the Florida RICO act. Rejecting this
contention, the court held that an individual associating “with an enterprise that is himself”
is covered by the RICO statute. Specifically, the court held:

“[Elnterprise,” as defined by Section 943.461(3), means “any” individual or sole proprietorship. The inclusion of “any”
within the definition clearly suggests a legislative intent to direct the thrust of the RICO Act against an individual
“associating with himself.” Had the legislature not intended to reach individuals such as Bowen, it could easily have
narrowed the sweep of Section 943.461(3), by supplanting “any” with “another.”>!

Subsequent Florida decisions, however, have come around to federal law and retreated from
the holding in Bowen. For example, the Second District Court of Appeal found the reasoning
in Bowen “unconvincing,” stating that “[i]f solo crimes by a self-employed person violated
[the RICO Act] then the crime of racketeering, with its increased penalties, would apply to a
substantial percentage of crimes.”*? The Masonoff court recognized that a sole
proprietorship may be an “enterprise” for purposes of RICO, but “the more difficult question
is whether the sole proprietorship is a sufficiently separate entity from the sole proprietor,
so that the sole proprietor conducts or participates in the enterprise as an employee or
associate.”® The court framed the issue as “whether there was in fact another entity
sufficiently separate from the defendant so that the defendant can be described fairly as
having been employed by or associated with the sole proprietorship.”>* The Second District
Court of Appeal then criticized Bowen, noting that “[w]e do not believe that an individual
risks a RICO indictment merely by registering a fictitious name for an illegal one-person
activity. The relationship of a person with an enterprise requires a relationship involving two
humans — not a person and some type of property interest.”>”

Similarly, 10 years after Bowen, the First District Court of Appeal held that a single
individual could not be held liable under RICO for associating with an enterprise consisting
only of himself.>® In Wilson v. State, 596 So. 2d 775 (Fla. 1st DCA 1992), the defendant
was convicted of violating the Florida RICO statute when he participated in a scheme to
obtain money using stolen and forged checks from various business enterprises in the
Jacksonville area.”” The court reversed the defendant’s RICO conviction and held that,
although “there is no question that a sole proprietorship can be an enterprise under Florida
law, as can an individual. . . no entity separate from the appellant, such as a sole
proprietorship, was alleged to exist.”*® Thus, “[w]ithout some sort of identifiable legal or de
facto entity which stands apart from the associating person, it cannot be said that an
‘association’ has occurred.”>®

The Second District Court of Appeal in State v. Jackson, 677 So. 2d 938 (Fla. 1st DCA
1996), agreed with the Masonoff reasoning and adopted the analysis of the U.S. Court of
Appeals for the Seventh Circuit, holding that the critical factor is that the enterprise be
either formally (as in the case of incorporation) or practically (as when people other than
the proprietor work in the organization) separate from the defendant.®® In Jackson, the
court recognized that although “the charging documents do not allege that [defendant]
associated with another human being, they indicate that he associated with a number of



separate and identifiable entities through which he conducted his criminal activity.”®!

Therefore, it was error for the trial court to dismiss the RICO charge.

Importantly, the U.S. Supreme Court has since retreated from the clear-cut RICO/enterprise
distinctness requirement laid out in Bennett in the case of Cedric Kushner Promotions, Ltd.
v. King, 533 U.S. 158 (2001). In Cedric Kushner, the Supreme Court determined that an
individual who owns a corporation is “distinct from the corporation itself,”®? which is
consistent with Florida state law on the issue. In its analysis, the Supreme Court noted:
“The corporate owner/employee, a natural person, is distinct from the corporation itself, a
legally different entity with different rights and responsibilities due to its different legal
statuss.3And we can find nothing in the statute that requires more ‘separateness’ than

that.”

Under this theory, the Supreme Court narrowed — but did not eliminate — the concept that
the RICO “person” had to be clearly and completely differentiated from the RICO
“enterprise.” Although the law with respect to the separateness of the enterprise is in a
state of some flux, at this time, federal and state law do appear to be in lockstep. Although
a shell sole-proprietorship will not be considered “separate” from the defendant/owner
under RICO, any “identifiable legal or de facto entity which stands apart from the
associating person” may be adequate to defeat a motion to dismiss.®

Conclusion

Despite the fact that Florida courts often look to the federal courts for guidance in
interpreting and applying the Florida RICO statute, there are noteworthy distinctions
between the courts’ application of Florida and federal RICO (including some distinctions that
have yet to be resolved by Florida courts). Nonetheless, the civil litigator should acquaint
himself or herself with these distinctions, regardless of whether prosecuting or defending, in
order to most robustly represent the client.
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