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A new Eleventh Circuit opinion put the issue of the 

propriety of vacatur of prior court orders in settle-

ment agreements in focus and provides authority for 

parties seeking to vacate unfavorable orders as part 

of settlements. In Hartford Casualty Insurance Co. 

v. Crum & Forster Specialty Insurance Co.,1 the 

Eleventh Circuit reversed a district court that declined 

to vacate prior orders on a Rule 60(b) motion for relief 

from judgment as part of a settlement. The lead case 

on the issue of vacatur is the U.S. Supreme Court’s 

decision in United States v. Munsingwear Inc.2 

United States v. Munsingwear Inc.
In Munsingwear, the United States filed suit against 

Munsingwear seeking equitable (injunctive) and legal 

(treble damages) remedies for alleged violation of a 

regulation setting the maximum price of commodities 

Munsingwear sold.3 Under a stipulated pre-trial order, 

the count seeking treble damages was stayed pending 

a decision on the count seeking equitable relief.4 The 

district court concluded that Munsingwear’s pric-

es complied with the price fixed by regulation and 

dismissed the United States’ complaint.5 During the 

pendency of the United States’ appeal of that determi-

nation, the commodity subject of the regulation was 

decontrolled by executive order.6 Munsingwear sub-

sequently moved to dismiss the appeal on mootness 

grounds, which was granted by the Eighth Circuit.7 

Munsingwear then successfully moved to dismiss 

the action based on the res judicata effect of the 

unreversed judgment in Munsingwear’s favor on the 

United States’ request for injunctive relief.8 A divided 

panel of the Eighth Circuit affirmed.9 On further ap-

peal the Supreme Court affirmed, noting the “estab-

lished practice of the Court in dealing with a civil case 

from a court in the federal system which has become 

moot while on its way here or pending our decision 

on the merits is to reverse or vacate the judgment 

below and remand with a direction to dismiss” and 

holding that the United States did not move to have 

the adverse judgment vacated under that “established 

practice” (i.e., it sat on its rights).10 

U.S. Bancorp Mortgage Co. v. Bonner Mall 
Partnership
Some 44 years later in U.S. Bancorp Mortgage Co. v. 

Bonner Mall Partnership,11 the Supreme Court revis-

ited the concept of vacatur in a high profile bankrupt-

cy case over whether the new value exception to the 

absolute priority rule survived enactment of the Bank-

ruptcy Code. In that case, Northtown Investments 

financed the construction of the Bonner Mall. Bonner 

Mall Partnership (BMP) purchased the mall, while 

U.S. Bancorp Mortgage Company (Bancorp) acquired 

the loan and mortgage.12 BMP later defaulted and 

Bancorp scheduled a foreclosure sale.13 Shortly before 

the sale BMP filed a Chapter 11 bankruptcy case and a 

plan of reorganization premised on what is referred to 

as the “new value exception” to the absolute priority 

rule.14 Bancorp sought relief from the automatic stay 

to proceed with the foreclosure on the basis that the 

proposed plan was unconfirmable as a matter of law 

based, in part, on the unavailability of the new value 

exception.15 The bankruptcy court modified the auto-

matic stay, determining that the new value exception 

had not survived enactment of the Bankruptcy Code.16 

The district court reversed and the Ninth Circuit 

affirmed.17 After the Supreme Court granted certiorari, 

Bancorp and BMP agreed to a plan of reorganization 

that the bankruptcy court approved.18 The parties 

stipulated that the confirmed plan constituted a set-

tlement that mooted the appeal, but they disagreed on 

whether the judgment of the Ninth Circuit should be 

vacated as requested by Bancorp.19

The Supreme Court first rejected the proposition 

that it lacked the power to entertain Bancorp’s motion 

for vacatur after a determination that Article III juris-

diction was lacking, relying on 28 U.S.C. § 2106.20 The 

issue before the Supreme Court was whether federal 

courts should vacate prior orders where mootness 
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comes into play based on a settlement, recounting the contention 

that its prior case law did not distinguish between types of moot 

cases, and citation to case law directing vacatur in the settlement 

context, Lake Coal Co. v. Roberts & Schaefer Co.,21 as an example.22 

The Court stated that the reference to the “established practice” for 

vacatur in Munsingwear was dictum, was not applied consistent-

ly, and was set forth mostly in per curiam opinions.23 The Court 

explained that “[t]he principal condition to which we have looked is 

whether the party seeking relief from the judgment below caused the 

mootness by voluntary action.”24 

The Court further stated that “[w]here mootness results from set-

tlement, … the losing party has voluntarily forfeited his legal remedy 

by the ordinary processes of appeal or certiorari, thereby surren-

dering his claim to the equitable remedy of vacatur. The judgment 

is not unreviewable, but simply unreviewed by his own choice.”25 

The Court explained that, due to the equitable nature of vacatur, the 

public interest in maintaining law is an important consideration and 

the use of vacatur as a “refined form of collateral attack” should not 

be employed lightly.26 The Supreme Court noted that “exceptional 

circumstances do not include the mere fact that the settlement 

agreement provides for vacatur.”27 The Supreme Court concluded 

that the determination of whether to vacate prior orders is equitable 

in nature and that there might be “exceptional circumstances” where 

vacatur is appropriate but such circumstances wouldn’t be present 

based on a settlement alone.28 

Hartford Casualty Insurance Co. v. Crum & Forster Specialty 
Insurance Co.
In its recent decision in Hartford Casualty, the Eleventh Circuit 

reviewed a district court’s denial of a motion to approve a settlement 

that was conditioned upon vacatur of prior orders of that court 

granting summary judgment and awarding attorney’s fees to one of 

the litigants.29 On appeal, the Eleventh Circuit directed the parties to 

mediation, which was unsuccessful.30 After conducting oral argument, 

the Eleventh Circuit again ordered the parties to mediation; this time 

the parties settled and made their settlement expressly conditioned 

on vacatur of the district court’s prior orders.31 On remand, the dis-

trict court declined to approve the settlement, finding that “excep-

tional circumstances” contemplated by U.S. Bancorp, were not pres-

ent to warrant vacatur because the settlement evidenced a “voluntary 

forfeiture of review” and was entirely their “own prerogative.”32 

The district court rejected the proposition that vacatur was appro-

priate on the basis that the orders were of limited precedential value 

(because a district court was construing state law), reasoning that the 

degree of precedential value was irrelevant.33 On review, the Eleventh 

Circuit confirmed the equitable nature of the determination of the 

presence (or absence) of “exceptional circumstances,” explaining 

that it contemplated balancing the benefits of settlements to the par-

ties and judicial system and, by extension, the public versus the harm 

to the public resulting from “lost precedent.”34 

The Eleventh Circuit noted that it prompted the parties to settle 

by sending them to mediation twice, so it was not a case where the 

party that lost at trial voluntarily forfeited his right to appeal.35 The 

Eleventh Circuit further noted that both of the settling parties sought 

vacatur because without it there would have been no settlement, 

stating as follows: “The parties’ interests are best served through the 

voluntary disposition of this case, and further proceedings are cur-

tailed, conserving judicial resources. On the other side of the balance 

is the public interest in reserving a district court ruling on questions 

of state contract law that has been appealed to this Court. The slight 

value of preserving that precedent to the public interest generally, 

however, is outweighed by the direct and substantial benefit of set-

tling this case to [the parties] and to the judicial system (and thus to 

the public as well).”36 The Eleventh Circuit expressly rejected what 

appeared to it to be a bright-line rule adopted by the district court 

that vacatur was never appropriate when presented in the context of 

a settlement, explaining that “[a]dopting such a reading of ‘excep-

tional circumstances’—that is, categorically denying that any such 

‘exceptional circumstances’ exist—would be inconsistent with the 

Supreme Court’s express language in U.S. Bancorp and the equitable 

nature of that decision.”37 

The Eleventh Circuit also rejected the “too narrow” approach tak-

en by the district court, based on language in U.S. Bancorp regarding 

the importance of precedent, that decisions should not be vacated 

unless the public interest would be served.38 The Eleventh Circuit 

reasoned that “the public interest is not served only by the preserva-

tion of precedent,” but also “by settlements when previously commit-

ted judicial resources are made available to deal with other matters, 

advancing the efficiency of the federal courts. When proper consid-

eration is given to the interests of the parties, the judicial system, 

and the public taken together, vacatur may still prove an appropriate 

remedy even if the public’s interest in the preservation of precedent is 

not affirmatively advanced when considered in isolation.”39 

The Eleventh Circuit, relying upon two circuit court opinions, 

Major League Baseball Properties Inc. v. Pacific Trading Cards 

Inc.40 and Motta v. District Director of Immigration Naturaliza-

tion Services,41 each of which approved vacatur of prior orders as 

part of settlement agreements, held that the district court abused 

its discretion in determining that “exceptional circumstances” were 

not present. In so holding, the Eleventh Circuit reversed denial of 

the parties’ Rule 60(b) motion, which sought vacatur, and vacated 

the summary judgment and fee orders.42 Interestingly, the two circuit 

court cases relied upon by the Eleventh Circuit were relied upon by a 

district court within the Eleventh Circuit some five-and-a-half months 

prior to the Eleventh Circuit’s decision in Hartford. 

Board of Trustees of the University of Alabama v. Houndstooth 
Mafia Enterprises LLC
In Board of Trustees of the University of Alabama v. Hound-

stooth Mafia Enterprises LLC,43 the U.S. Patent & Trademark 

Office’s Trademark Trial and Appeal Board (TTAB) issued an 

administrative decision dismissing plaintiffs’ opposition to registra-

tion of the “Houndstooth Mafia” mark sought by defendants.44 The 

University of Alabama has licensed the Houndstooth pattern as a 

trademark in connection with various goods.45 The TTAB decision 

held that defendants could register the mark.46 Plaintiffs then 

appealed by filing suit in district court. While the case was pending 

before the district court, the parties reached a settlement that was 

expressly conditioned on vacatur of the TTAB’s decision.47 The dis-

trict court entered a consent judgment that was submitted to the 

TTAB.48 Apparently considering the consent judgment as a request, 

the TABB declined to vacate its prior decision.49 Plaintiffs moved 

the district court to enforce its prior judgment.50 

The district court granted the motion and, in so doing, rejected 

the TTAB’s reasoning that under U.S. Bancorp its prior decision 
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was not rendered moot by the parties’ settlement agreement.51 The 

court distinguished the case from U.S. Bancorp, where the litigants 

agreed to vacatur as part of the settlement.52 Thus, according to the 

district court, the issue in U.S. Bancorp was whether settlement of 

a case during an appeal constitutes sufficient grounds by itself for an 

appellate court to vacate a judgment of an inferior court.53 

In its decision, the district court discussed Major League 

Baseball Properties, which involved alleged trademark violations.54 

In that case, the district court denied Major League Baseball (MLB) 

Properties’ motion for injunctive relief, which was then appealed 

to the Second Circuit.55 While on appeal, the parties reached a 

settlement that contemplated vacatur of the district court’s order.56 

The Second Circuit explained, apropos to the matter before the 

district court in Board of Trustees of the University of Alabama, 

that “Pacific strongly desired a settlement to avoid [specific] financial 

consequences of [defending the appeal]” and that “MLB was agree-

able to a settlement but needed a vacatur because, in the course of 

defending its marks, it ... had to be concerned about the effect of the 

district court’s decision in future litigation with alleged infringers. 

Under trademark law, MLB must defend its mark against all users 

or be subject to the defense of acquiescence.”57 The Second Circuit 

further explained that “[t]he only damage to the public interest from 

such a vacatur would be that the validity of MLB’s marks would be 

left to future litigation,” 58 which warranted the finding that “excep-

tional circumstances” contemplated by U.S. Bancorp were present. 

As further recounted by the Second Circuit, in Motta, the First 

Circuit vacated a district court’s decision finding the existence of 

“exceptional circumstances.” In Motta, Immigration Naturalization 

Services (INS) had appealed from a judgment that stayed a deporta-

tion pending a decision on a motion to reopen deportation pro-

ceedings.59 The First Circuit, like the Eleventh Circuit in Hartford, 

encouraged the INS to settle the case given that settlement was in 

the parties’ interests.60 However, the INS believed that it could not 

settle absent vacatur of the district court’s decision given that it was 

a “repeat player before the courts” and could not relinquish its right 

to appeal a decision that might harm it in future litigation.61 The First 

Circuit concluded that these facts constituted “exceptional circum-

stances,” and that the interest in settlement outweighed the social 

value of precedent being vacated.62

After the district court rejected claimed distinctions with Major 

League Baseball—including a prescient hat tip to the Eleventh 

Circuit’s decision in Hartford involving the court’s suggestion of me-

diation—and noted that settlement was conditioned on vacatur, the 

defendants could not afford to continue litigating, the plaintiffs want-

ed to get whatever they could through settlement, and the TABB 

was bound by the district court’s consent judgment. The district 

court therefore found that “exceptional circumstances” warranting 

vacatur existed.63

Conclusion
Although by no means universal, there is ample authority, including 

recent circuit court authority, supporting the proposition that where 

parties to litigation have valid reasons to settle, and make vacatur of 

a prior order(s) an express condition to settlement, they have a fair 

shot at convincing a federal court to approve the settlement and, in 

so doing, finding “exceptional circumstances” contemplated by U.S. 

Bancorp despite the Supreme Court’s forceful language about the 

sanctity of precedent. The key is to focus on the equitable nature of 
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vacatur and the fact that, as pointed out by the Eleventh Circuit in 

Hartford, it is error to read U.S. Bancorp as drawing a bright-line 

rule prohibiting vacatur in the settlement context. One might also 

make the point that district court opinions are not binding precedent 

on other district judges in the same district64 such that the loss of 

such precedent should not necessarily militate against a finding of 

“exceptional circumstances.” 
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broader arguments about this outcome 

(aside from the fact that it might have hurt 

Detroit’s chances of hosting the Olympics). 

Likewise, the story of Reuther’s role in 

Detroit is fascinating, but only through quick 

asides do readers get a sense that his partic-

ular political coalition—“the New Deal-Fair 

Deal-laborite orbit”—was already in decline. 

Maraniss mentions that, in 1964, at-large 

elections left open “the possibility that a 

white candidate might prevail” in filling the 

only African-American seat on Detroit’s 

City Council. But he never mentions that 

the at-large election system plagued Detroit 

politics—where council members had no 

geographic allegiances—until 2012. 

Instead of explaining these connections 

between the Detroit of the 1960s and that of 

today, Maraniss highlights esoteric links that 

reflect his interests. Berry Gordy was “devel-

oping a system” at Motown’s music studios, 

just as Vince Lombardi (the subject of 

another Maraniss book) had with the Green 

Bay Packers. Early ad copy for the Mustang 

touting it as a “BRAND NEW IMPORT … 

FROM DETROIT” brings Maraniss back to 

the Chrysler Super Bowl commercial, which 

used a similar catchphrase. 

Fans of legal and judicial history will 

find interesting tidbits in these pages. The 

nomination of Detroit’s police chief George 

Edwards to the Sixth Circuit provoked 

recriminations that will be familiar to anyone 

who follows the nomination process today. 

A prominent attorney named Damon Keith 

makes several cameos a few years before 

his nomination to the Eastern District of 

Michigan (and his later elevation to the Sixth 

Circuit, where he still serves from chambers 

in Detroit). Yet Maraniss misses the opportu-

nity to tell the reader of Keith’s later role as 

a trailblazing federal judge.

In this manner, the book’s visit to 

Detroit—like mine in 2008-2009—is not 

long-term. It’s a singular glimpse that 

reminds readers of Detroit’s former glory 

but provides limited context for its current 

state. Yet, even without a deeper analysis 

connecting the two, it is still worth seeing 

Detroit through Maraniss’ eyes. Whether you 

love the city or just have a passing interest in 

the challenges it currently faces, Once in a 

Great City reminds us of Detroit’s impor-

tance in American history. Though some of 

its people, buildings, and sites are gone, oth-

ers remain a vibrant part of Detroit, which, 

though diminished, is still a great city. 

Joshua A. Kobrin is an attorney with Marcus 
& Shapira LLP in Pittsburgh.
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