






Footnotes
* Honorable Richard W. Goldberg, Judge of the United States Court of International Trade, sitting by designation.

1 Kerzner notes that the Feggestads, for the first time on appeal, attempt to challenge the physical characteristics of the
email and website containing the forum selection clause. This court has long held that it will not consider issues raised



for the first time on appeal. Access Now, Inc. v. Sw. Airlines Co., 385 F.3d 1324, 1330 (11th Cir. 2004). Furthermore,
the Feggestads concede that they never visited the Atlantis website and that they did not read the Terms and Conditions
before filing their lawsuit. Moreover, all of their arguments to satisfy this prong of the “reasonable communicativeness”
test are baseless.

2 The Feggestads also fault the district court for ignoring the fact that they had never visited the Atlantis before. They argue,
citing to district court cases, that a plaintiff must have the opportunity to reject a forum selection clause “with impunity.”
While there is some language in the dissenting opinion in Shute to support such a stringent requirement, see Carnival
Cruise Lines, Inc., v. Shute, 499 U.S. 585, 597, 111 S.Ct. 1522, 1529, 113 L.Ed.2d 622 (Stevens, J. dissenting), the
binding precedent set out in Krenkel does not provide that a plaintiff can reject a forum selection clause “with impunity.”
Moreover, reversal here would make sense only if we required the district court to have made a finding that rejection
“with impunity” was possible, because the district court plainly found that the Feggestads had the opportunity to reject
the agreement.

3 Additionally, the Feggestads have not demonstrated inconvenience or unfairness, that the chosen law would deprive
them of a remedy, or that enforcement of the forum selection clause would contravene public policy. See Lipcon, 148
F.3d at 1296.
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